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(Appeal from the Order of the High Court of Tanzania, at Arusha) (Moshi. J,A
dated the 17th day of September, 2014 in Civil Case No. 17 of 1998)

Civil Practice and Procedure - Appeal — Competence of Appeal — whether
missing of records of appeal renders appeal incomplete - Rule 96 (1)
(h) and (i) of the Rules

Civil Practice and Procedure — Overriding Objective Principle - Rationale of
overriding objective principle

This is a ruling on a Preliminary Objection, emanating from when the
Appellant, Gurmit Singh filed Civil Case No. 17 of 1998 against Meet Singh
and Arjan Construction Co. Ltd, claiming TZS 318,240,000.00 as the value
of shares he allegedly contributed to the 2" respondent’s company. The case
proceeded to mediation, which failed, and during the final pre-trial conference
on 17/09/2014, the trial judge dismissed the suit as premature due to a pending
Probate and Administration Cause involving a deceased person’s property in
dispute.

Aggrieved, the appellant obtained leave to appeal. However, the 1st
respondent raised a preliminary objection, arguing the appeal record was
incomplete for lacking a drawn order appealed against and an order granting
leave to appeal, as required by Rule 96(1)(h) and (i) of the Court of Appeal
Rules.

At the hearing on 29/11/2021, the 1st respondent’s counsel prayed for the
appeal to be struck out, while the appellant’s counsel argued the omission was
due to the trial court’s failure to extract the orders and urged the court to apply
the overriding objective principle to proceed with the appeal.

Held:
(i) The omission of drawn orders from the record of appeal violates Rule
96(1)(h) and (i) of the Court of Appeal Rules, as these orders are essential
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documents necessary for the determination of the appeal and must be
included in the record as mandated by the Rules.

(i) The exercise of the Court's discretion under Rule 96(7) of the Rules is
appropriate when it does not prejudice the parties and when it serves the
interests of expeditiously determining the dispute on its merits.

Statutory provisions refeered to:

(i)  Section 5(1)(c) of the Appellate Jurisdiction Act, Cap. 141 R.E.
20109.

(i) Rule 96(1)(h) & (i) of the Tanzania Court of Appeal Rules, 2009
(as amended).

(i) Rule 96(7) of the Tanzania Court of Appeal Rules, 2009 (as
amended).

Case referred,;

(iv) Puma Energy Tanzania Ltd v. Ruby Roadways (T) Ltd, Civil
Appeal No. 3 of 2018 (unreported)

(v) National Bank of Commerce v. Methusela Magongo [1996] T.L.R.
394

(vi) Yakobo Magoiga Kichere v. Peninah Yusuf, Civil Appeal No. 55
of 2017 (unreported)

(vii) Charles Bode v. Republic, Criminal Appeal No. 46 of 2016
(unreported),

(viii) Mondorosi Village Council & 2 Others v. Tanzania Breweries Ltd,
Civil Appeal No. 66 of 2017 (unreported)
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