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IN THE COURT OF APFEl.!. OF TANZANIA

!-.T-p"A]{.~¥'~
CIVIL APPLICATION ro, 53 OF 2002

...~'.:

BE'lWEZN

D. B. SP.APRIYI'. & CO. LTD. • ••••••••••••• APPLICANT

AND

BI2:f INTERNA'l'IOW.L B. V. RESPONDENT• •••• f' ••••••••••

(An :t::.plic::-,t Lon for stay of execution
of the decision of the High C01,lI"tof
'r..?,nzr.\ni~ ,').t Dar- es Sa.Laam)

.(!:!.s~j.L.!!A~·)
dzrted the 6th day of Pn.Yt 2002

in

Uisc. Civil Caac No. 243 of 2001....•... -.- _-- _ .._-_.- .•-, .

RJ;'./\'SONS FOR DECISION

0n 12th .Tune , 2002, I al.Loved a preliminr,ry objection but

rcserv,:;d -::y r-oo.sons which I now give.

':'he .:-.pplic.:mt filed;;. notice of motion seeking to sto.y the

exccut ioi: of t.hc c1,;cisiol1 cf 11Sm-lI, ,1.K. Tll.: respondent countered

that b; T"..iE;in2;a pr3liiilin.:-.ry objection tha•.t the affid",-vit filled

,,'. l:>y the 'l;:.:'lic ..urt cor t rnveuoe s , 8 of the llot2ries Public and

Gornmiss ic'::~r.s f'.:IJ' Or.t hs Or-d i.nanco , Cap , 12. I t ','Ins cont cndod

Hr. G",c:'C. I:ilirtdo, l';:!'Ii"'c.:. advo cat o for tllo: r·~s;:>onctcnt,aubrs i.tt ..;-d
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enough and does not comply with the 1£'.\.... He r.:.f~rred me to a caao

of the: Eigh Court of KenYD.: Nnrok Trnnsit Hotel Ltd. & GidiJn Lotoyc:. H:tpu
•••• ,_~ ••• - ., _,_.~..-_ •• _ •• _ •• - _." ••••••.•••.••.•• _ ••• ,0 ••.•••.•.••• ~ •..•••• ~ •• ~ •.••• ". •• •••.•• '- •. _ • ".

Comrne r-c inL Cnu'ts). He c Ls o c i.t ed Hsoza Tr:.-.ns!Jort Ltd. v , Nzrir-okd.~ __ ..-. _ -0:-.-..-. __ .•.- •. _ ...•.._ .._ •

.I.n..y.eE:.t.I!l::~~1:....~?~_~~i~,Civil Applic.:ttion No. 16 of 1992, (CAT)

(unr-cpor-t cd ) •

In replY'.·rcf. G. HgcngoFimbo for th e Applicant so.id thnt

the defect doc.", not go t::> tl~:;root of thc .:tfficr.:-.vit. He 6::tid t.hc t

an nffidnvit is evidence in :ourt end th~t it consists of two

things: the fn c t e stc,ted::'!.ni the oath. H0 :'.rgued t!nt the !lffid~vit

in question act i s f i ee both and tha t the omi as Lon to at ct o where it

was ,sworn is r-omedi.cd by the rubber-stamp improssion. He sru d

that the KE:nYCln ccao is bad 2.'lW because the purpose of s , 5 (in

W::lS nc tunl.Iy s'.Vnrr:. Ev i.de nc. 0 f thc t , h,~::trgu.:::d, is .:tvnil::-.blc

in t lic :Jr'~3Cont C.:.S<1. '[he l(;~rnf,d ::dv()c·~.te po i.nt cd out th.:-.t t11o::

d.il3cl<:H~Ul'':'(1f t.~.)O;:0'Curc(o':;: :'nfon:1::'.t ion.

•.../3

L ----_ .._ .._----



....

3

r~l:'.tillg to the l;J·:tt·.::rs in qU.;:stiOll or Lsaua and 51'lOrn or nffirmed

ruid signed by the deponent be fcz-e a person or officer duly authorized

to adu i.nd.st er- any oa th 01' .:J.ffirr.1C"ti')11or t akc nny c.ffid::J.vit. It

f0110ws fr-::i.~thiEl de f in i.t i.on th:-.t <m cffid"wit is gover-ned by

ccrt-<.l.in rul<!G :'.J1d rcqllir·?l:1Cnts thot have to be follol-led religiously.

1I.ft,,·r t.h.: c.bov o Lnt r-oduct.cr-y r-emark cf wh.':\t is an c..ffid:lvit

,;r and ,,,h::-.tit ccnt.ad ns , let us see 'f,h:;-.tsection 8 0 f Cap•• 12

proscribes:

EV"!ry Not:;try Public and Comnri.as Loncr' for

(laths bc for-e whom rmy oa th or .,:\ffid·:1vit

is t;:1~0n01' made under this Ordinn.nce

slv~ll et c.tc ,i:.r..IQJ. in the jurat of

utt.::st ....tion et whnt .pl.:'.c,,:and on \o!h::1.t

da t o tJ.10'·'1th or :::.ffid:-.vit is taken or

riade , (Emphe.s i.s is rm.ne , )

I ~r:1 unabLa b.' ~,gr~;t:w i th l'rof. F'imbo's subeu.ss Icn, 'l'hc

a ..ic t ron ent<.)S..'r iC-':,lly pr'ov idea th-:,t the pl,nco ."1t which an ooth
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in the for~ of a jurat. That case also said that defective

affidavits could be filed with the leave of the court. Here

such leave lias not even asked for.

I nave surveyed the affidavit of Kishor Shapriya and it La

glaringly evident that the jurat does not disclose the place '..,here

the affidavit l;]etS made. Admit tedly, there is a rubber stamp

impression of HJ:,. J!:l r·laamry, learned advocate, which has

OiDar es S.?laam:; on it. The rubber stamp impression reads:

SaLd :r.i!.:1 Haamr-y, Advocate Notary Fublic

g, Commi.aa i.oner' for Oaths, Dar es ,salaam.

'I'his is on all fours vJit~l the Nar-ok Transit Hot el Ltd. The learned..-•..-..•- •......•..._--- .....-- -----
judge, UrO.NGO OTIENO I J. I f'ound the affidavit to contravene s •. 5,

not to be .~·ersu."d(;dby that authority whi.c li he regarded to be bad

law beC2.;S2 it or.dttc.c('1.to discuss tho pur-po s e of section';;. He

aubm i t t e d ':l1at the puroo s e is aut horrt i c i t y that the deponvnt W('IS

actually c"·orn. Acc('r'(h;l~; to Prof. Fimbo aut hon tLci t.y could be

a ch Lcved 1:0'- t.ho ruhh:r stonp .irnpr-e ae Lon , [,0, to him the omission.

is t r i.v.i aL,
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DA'i'EDat V!:R ES 3;n.f\l~.M this 22nd day of August, 2002.

r

------~~~-..---- ---

A. S. L. RAH.'\DHANI

JUSTICE OF ArOEAL

this is a true copy of the original.

(r:.- I..
( F.L.IC. WAH13ALI )

DEPUTY REXnSTRAR
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